FACTUAL COMMENTS ON THE PETITIONTO THE PEESIDENT BY AMEDIA OWNKERS ON THE
EENYA COMMUNICATIONS

AMENDAMENT

BILL.2008

Thereshaszbeen alot of concem ghout the Comnmmicatons Amendment Bill 2008 It 15 unfortunate thatthe reality has
beenblocked out. Please find a sober analysis that clearly shows that theposition taken by Media Owmnershazbeen

misleadmgthe pubhc.

PETITIONBY MEDIA PRACTITIONERS

CCHK AMENDAMENT BILL AND REALITY

1. The Bill 1z a senmous assault on Press Freedom. If
assented to, it will reverse most of the democratic gams

made sitce the 19907z on Prezs Freedom.

2. The Bill confers on CCK and by extension, the
MMruster for Information the power to control contents
1.e. what Kenyan will watch on television, what they will
read i the newspapers and what they will hsten to on
Fadio stattions. Thiz contrel will be wia the power to
“1zsue guidehnes for programming codes™ and the wide
powers given to the Minister under Sec. 3A to 1ssue to
the Commmussion “policy gmdehnes of a general nature
... Ambigmities and generalhities such az “goodtaste and
standards™ i section 46 1 can be used to further contrel

the media.

The Bill confers on the MMimster excessive powers to
grant, refuse or cancel Broadeasting Licences on the
baziz mter-alia, of non fulfillment of “such other

conditions as may be prescribed” by the Mimster.

1. Thiz 1z a general conclusion at the outset of the memorandim
andisNOT based on any evidence fromthe BILL. Thereis
already a hedia Act that protects Press Freedom. The 2008
ACT doesnot contradict the MEDIA Act andisNOT a
MEDIABILL.

It1s important to note that the Bill mostly deals wath
Informationand Conmmuracaton Techneology (IC T)issues and
that broadcastingis only a small part ofit(the Bill).

2. Basically msection46H, 1t states, “ The Commnmssion shall
havethe powerto setstandards for the manner, time and
tvpe of programmes to be broadecastby licensees under this
act.

a) Prescnbe programmmgcode

by PEewviewthe programming code atleast once every two
years

c) Prescnbe a watershed penod programmung when large
numbers of children are likely to be watching
ProSTamimes. .. .

Provided that the progranmmng code referred to herem shallnot
apply where a icensee1s amember of a body wlhich has proved
to the satisfaction of the conurassion that its members subscnbe
and adhers to a progranmng code enforced by that body by
means ofits ovnmecharmsms. . .°

THEBILLEMPOWERS CCE TOESTAELISH
STANDARDS (GUIDELINES) FOR. CONTENT
EEGULATION, AND TO DO 50, ONLY IN THE ABSENCE
OF THEMEDIADOING 50 THROUGH A CEEDIELE
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3. The Comrmussionlacks mdependence. The trendis to
require Pathamentary vetting approval of Comnussionss
of importart Pubhc Institutions. All the Commussioners

will be appomtees of the President and the Mimster.

4. Although the Bill 15 styled as an Amendment to the
CCE Act, the Bill 1= in truth 100% a new Statute. In

MEDIASELF-EEGULATION.

THISISACTUALLY A FAITL BACK PROVISION WHICH
SHOULD BE FEAD WITH THEMEDIAACT. THEACT
DOES NOT EMPOWEER. THE CCK TO TELLMEDIA
WHATTO AIR.EUT WHAT STANDAFRDS TO EE
ADHEEED TO —g g when pomography canbe shown ete.
Thizis srular to the regulations nthe USA, UK, CANADA
and many other democratic nations.

THE EILLDOES NOT EMPOWER CCK TO CENSOR. OF.
INTEEFEEEWITH THE CONTENT OF NEWS, SHOWS
ETC BUTTO SET STANDAFRDS FOE. THE WHOLE
INDUSTEY.

THE BILL COVERS ONLY BROADCASTING AND NOT
NEWSPAPEERS and does NOT regulate reporters.
photographers ete. norinterfere with journalism practices,,

In companson, Inthe USA_ the Federal Conmrmuacation
Comrmssion (FCC)has the powerto license, short-license,
withhold igenge. fine revolke, renewbroadeast icenses and
1s5ue construction permits.

Ontheizsue of Good Taste and Standards, inthe USA the
Federal Commmmurucation Conmrassion (FCC) sets standards
mcludinglanguage to be used on air.

The FCC for example Bars mdividuals fromutterng obscene
orimdecentlanguage overa broadcaststation

3.Inthe Bill, Board members {Conmrissioners) are appomted
by the Minister while the Chaimmanis gppomted by the
President.

In Kenya, asperthe Constitution andregulations, allboard
appombtments are by the President and Misters and gazetted.

In companson, Inthe USA, Federal Commmuucation
Commnmussion s five conmumssioners are appontedby the
President. The chammanis also appointed by the President and
then all choices approved by the Senate.

Howeverinthe UK, the Mimster appoints all Conurussioners

withno reference to Parliament.

4. This doesnot challenge the content ofthe new statute but s a
general argument to stopthe bill from becominglaw.
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terms of design, it should have acknowledged thatitiz a

new Statute which should have beenenacted as such and

repealed the CCE Act by wavy of its replacement.

Further, the Bill converges and regulate {controls!) under
one statute diverse matters ofteleconmmmicatons, postal
services, broadcasting, mformation technologies and
cyvber-cimes.  This makes the law clumsy and
convoluted.

In the wery least, Broadcasting Provisions m the Bill

should be expunged and enacted n a separate Statute.

6. The dracoman powersto enter Media Houses, search,
seize and take away equipment are unacceptable ma
democratic state m thus day and age. Itis hittle comfort
that declaration of a state of emergency is made a

condition.

7. The 1ssue of Cross Media Ownership 1s unclear. Part
VI C on “far competittion and equal treatment”™ 1z a
window for prolubition of Cross Media Owmershup. This

1= 2 matter best left to market forces.

Inthe USA's FCC and the UK s OFCOM, all the
telecomrmuucations, postal services, ICT, broadeasting are
brought under one law and regulatory agency. Thisis the trend
worldwide. In actual fact,inFrance and Germany, even the
railway isincluded in their equivalentlaw.

Inthe USA, the FCC requires broadcasters to afford equal
opportunity to candidates seekmg political offices, and
mcludes provisions forrebuttal of controversial viewpoints
under the farmess docimne.

&. This pomntis outside the scope ofthe amendment bill of 2008
becanseitisapartofthe 1998 ACT and ISALREADY LAW,
which wastzelf not amended The President can only deal with
thelawbefore him. He cannotlegally refer thisissue to
Parliamentbecause itis nothefore him.

MMedia are misleading m thewrreportage that thisiz a new
mclusioninthe Bill anditis NOT.

In compansons, the United Stateshas an EMERGENCY ACT
which mcludes the emergency warpowers ofthe President and
the powers conferred on him 'her dunng times of emergency.
Thizmcludes powers to restrict over-the-air reception
dewvices.

Smce ndependence, under sections 79,53 & 85 ofthe Kenvan
Constitution as well asthe Preservation o f Public Secunty
ACT measures can be takenwhich derogate fromFreedomof
Expressionto ensure the mterests of defence. public safety,
public order, public morality or public health. Thisis the case
in ALL countriesin the world.

7. There1s nomedia market n the world whichis left entirely
to market forces. Thereis alwaysregulatonto control
monopoly and create a conpettive environment. It should also
benotedthat Fair competition and equal treatmernt”™ covers all
the playersmeludmg ICT plavyers, telecoms ete and should be
read in conjunctionwith our monopoly laws.
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The punitive, harsh and excessive purushments are not
commensurate with the offefices and are intended as

deterrents to journalists and media houses.

The zignal Distnbution provisions need re-thinkmg. It

should not for example apply to existing players.

2. The Bill seeks to control NOT to regulate the media.

8. The Media concedesthatitisunacceptable for a media
house to meite animosity orhatred between conmmumties
or spread pomography or other ideals which go agamst
public good or morality. These concems ought to be
addressed through the Media Council, a statutory body
which has now commenced dischargng its statutory

duties.

Executive control ofthe media and media contents 1z not
the way to go. Public mterest will not be served. Thisis
well demonstrated by loolang backto the one party state

and the zole state controlled media house.

The Bill doesNOT contain any punitive measures that would
mfnnge on Freedom of Expression but rather empowers CCK
and stakeholders to set guidelnes to assure fawreportage. The
Amencan FCC sregulations are muchmeore stnngent and
purntive (see mumber 8 below).

The challenge we haveisthat we are operatingm an

environment where monopolies gre cunrently existing.

Inthe UK the OFCOM (Office of Conumuracation) has more
definitive provisions to deal with thismatter.

2. This an opmion ofmedia owners

8. This 1z exactly what the 2008 Bill seeksto do. As shownm
No.2 above, the conwrssion’s progranmrng code works m
conjunction with that of a selfregulating body (such as the
Media Counal), with the media body getimg pnonty. Ths
sectionistherefore as stated earlier a fallback provision.

Speclﬁca]h Section 46H ofthe 2008 Amendment bill states:

..Provided thatthe prngammmg code referred heremn shall
not apply to where a licensee1s a member ofa body which has
which has provedto the satisfactionofthe Conmrussion that its
members subscnbe and adhere to a progranmng code enforced
by that bodyby means ofits own mechamsms andprovided
furtherthat suchprogranmmng code andmecharnsms havebesn
filed with and accepted by the Conmrission.”™

In other countnies such asthe USA the FCCissues mundelines
on decency and has a progranmng code highhghting what
type of programs can be shown atwhattimes of day forthe
protection ofthe mnocence of children and conmmeuty values.

The FCC bars mdividuals from uttenng obscene ormdecent
language over a broadcast station: Tatle V, entitled “Obscemty
and Viclence”, outlines regulations regarding obscene
programmang on cable television, the scrambling of cable
channes fornonsubscnbers, the scrambhng of sexually expheit
adult video service progranmumng, the cable operators' refuzal to
camy certain programs, coercion and enficement of nminors, and
onhne fanuly empowerment, ncluding a requirement for the
manufactire oftelevisions that block programs using V-chip
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10. The President 1s requested to take mto account the
environmert in which the Bill sailed through Pariament,
at a tuime when a majonty of the MP.s hathowed
hosthty and grudges agamst the media on accourt of the
prncipled position taken by the media on their refusal to
pay taxes on ther allowances.

The President 1s requested to look beyvond the exigencies
of the moment and take mto account the long tenm

mterests of the Kenyan People and State.

11. Gaven the need for the design of the entire Bill to be
re-worked and major amendments effected meluding the
removal of the Broadeasting provisions from the Bill n
orderto have thesein a separate statite, Your Excellency

1z requested to decline to assent to the Bill and to mstead

technology. Title V also g@ves a clanfication ofthe current laws
regarding conumurication

I[Fthe violator ofthe terms and conditions of arry Federal
Commmmications Conmrassion (FCC) icense, penmit, or
certificate 1s either a broadcast stationlicensee or penmuttes or
an applicant for a broadeast icense, penmut, or cerhificate, and
such violatoris determined by the FCC to have broadeast
obscene,indecent, or profane language, the amount of
forfeiture penalty shall notexceed 3325000 for each
vielation orday of suchviolation, to a maximum of 53
million for any single actor failureto act.” (22.75million

Kshs — 2.1billion Kshs)

Thiz Bill entrenches PEESS FEEEDOM by ensunng
BEOADCASTEERS are empowered to work within an agreed
frameworkso that no one canuse any otherlawto harass
broadcasters. Eemeamber, the Bill only deals wath
BREOADCASTINGandis NOT a MEDIABILL asthe media
have beenmusleading the publc.

10. Factually, Parthament passed the Bill and the Bill has
overwvhelnung support ofthe Supreme Law Malang Organ of
the country. Lobbying agamst a Bill should tradibionally be
done before and NOT afterthe Billhas gone through
Parhament.

THISIS THE THIED TIME IN FOUE. YEARS.
PARTIAMENT HAS CONSIDERED THE EILL AND THIS
EILL WASTAELED AFTEE. NUMEECQUS
CONSULTATIONS WITHALL ICT and BREOADCASTING
STAKEHOLDEES.
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direct consultations and consensus before the Bill is re-
mtroduced m Parthament for debate. Itizmappropnateto
simply remut the bill wath suggested amendments.
Consultations and conszenszuz on the entire Bill are

crucial.

OVEEALL CONCLUSION:

There are entrenched business interests which have taken
rootbecause of lack of a regulatory framework. For this
reason, there will be aggressive resistanceatany attempt at
legislation thatwill change the status guo.

Further thizs has been demonstrated by the fact that the media
hasnotbeen able to effectzelf-regulation

The developed demoaacies n the world have simmilar Bills that
regulate broadcasting and this1s not a Kenyan imposition.

It 1z unfortunate that majonty of Mediahave “blacked™ out any
dissenting viewpoimts in what has beentheir dictatorial wavof
curtalling Freedom of Expression. Mediahave also resortedto
demonizing anyone who appears to support the Billin a clear
show ofbiased and rogue jouwrmahsm.

In a democracy,itis VITAL forthere to be checks and
balancesto protectsociety froma ROGUE GOVERENMENT,
a ROGUE PARTIAMENT, a ROGUE JUDICTARY anda

EOGUE MEDIA.

-END -




	page1
	page2
	page3
	page4
	page5
	page6

